@)
on
J

i
= B m
24 1 f
= __ !
| | i
! m
o j
i |
d | |
| |
=~ | i
] I |
1 !
| i

|

|

|

1




LECTURES

ON

[.Aw FOR WOMEN.

DELIVERED AT THE

Untversity of the City of New York

Isaac Frankrin Russerr, D. C, L.
CHAIR ENDOWED BY THE

WOMAN’S LEGAL EDUCATION SOCIETY.

New York Ecowomica PRINTING Company, 24 VESEV STREET,

1892,




Copyright, 18g2, by

Isaac Frawgviy Rus SELL,

INTRODUCTORY LECTURE.

POPULAR FALLACOIES REGARDING
LAW AND TLLAWYERS.

F all the words in common use, law is, perhaps, the most
susceptible to vagne and elastic definition.

What is law? No one seems to know. Or, rather, every-
body seems to know; and each defines the term to suit him-
self, and then wonders why others do not agree with him.

To the physicist, law appears simply as the definition of a
constant relation. By this he means that certain sequences

" and relations have been observed in the phenomena of nature i

and the rule expressing those sequences or relations he styles
a law. Given certain facts of force and environment, the
formula which states the invariable consequence is a law.

So the physicist knows no exception to the rule of con-
tinuity. He discovers no wandering from the beaten path,
In an innumerable mass of incidents, brought under scientific
observation, he finds a sure and unvarying rule. He formu-
Iates it and calls it a law. To the physicist, law is inexorable,
It excludes all moral elements. It admits of no exceptions.

To the philosopher, whose field is all knowledge, law pre-
sents itself under an aspect still different. Not dealing with
definite and ascertainable phenomena, but ranging throngh

the fields of empty abstraction, the philosopher suits himself
and indulges his own caprices and fancies while he discourses
and dogmatizes about nature and her laws. So the literature
of the law of nature presents a mass of muddy speculation,
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In different bodies of literature we find law variously
conceived as:—

1. A rule of action,

2. An ex i
pression of a constant relation in the inorganie
world.

3. A rule of right conduyet.

i. i rule addressed to a]] mankind by nature
- A regulation b : ) ]
authority. 8 of civil conduet imposed by political
6. Further, law is donde
Tcely .
foree and energy : and ed by some thinkers vaguely as

7. By other
e whyj 1011315 ..YEt as the “Tnfinite anq Eternal Energy
I dlc L g Proceed,” or Gog himself | .
tardly is an s el Bl
BPer:u]atiois -of Y;E;lzl":r (:1)1(1 Or conception confounded in the
J 20nher .
COreator, PUers with the personality of the

gambler refers Whistes e King Alfred. The Wall Strect

: stifies hi
policy of Jay Gould; anfrl es him to the dark and malign:

our o .
themselves the fatigue of 4 inﬂdeln philosophers save
by referring : - ¢ thinkine and ex iting
ﬂ. g every Puzzling L 8 exaet ertlTJD
uence of what they cal] i énon to the vague in-

action: it is the Principle of 1;4, LM'V, e AT ot
The uneritical pyb: S i) i

e Public doeg not, it ig ¢ .

ocate the sources of the law e A din?

1e law? Th
' fici ; e ery ; :
I:iiviuﬁjlllhmi (_’bserver s that i er;%flfa?nd fmmple notion of
: i8 ere ‘ es from g o
B e . eated, g perfoct ang A e ome legi
npos man by some externg) dilie produect, and
A little study in higgon.o . authority,

frovs oo Product of development—of
oW and graqual unfolding of
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national life. It has its origin in the necessities of mankind:
it first manifests itself in rude neighborhood customs; its first
promulgation is by some kind of judicial authority ; sanction '
is given to it by a court of justice; and, when its change and
development have ceased, it takes on the final form of & statu-
tory enactment.

Much of the misconception on this point comes from the
strange fancies generally prevalent regarding the world’s
great legislators. The Mosaic, Solonian and Decemviral
codes are crudely supposed to be the products of single legis-
lative acts. The Corpus Juris Civiles and the French codes
are vainly imagined to be the original works of Tribonian
and Napoleon. Study, however, discloses the fact that national
bodies of law have never been constructed out of entirely new
materials, but have been invariably formed out of the tissue of
pre-existing rules and institutions. And so it happens that,
not only in democracies, but under every form of govern-
ment, each individual citizen is a law-maker, and is respon-
sible‘with his fellows for the existing state of legislation.

Law, as viewed by the jurist, is “a rule of civil conduct
prescribed by the supreme power in the state, commanding
what is right and prohibiting what is wrong.”

Positive law, which is the province of jurisprudence, is a
rule addressed to an intelligent human being by an intelligent
human being in a relation of authority in an independent
political society. Law must have coercive power or sanction
to secure its enforcement. It must, therefore, reflect the
moral judgment of the bulk of the people in the sovereign
state where it is promulgated. '

This sanction, or coercive power, is of the very essence
of law. Law without a sanction is a misnomer. The jurist
recognizes the moral element 1n law. Of this the Physicist
takes no account. Physical law is self-enforcing. Tt carries
its sanction with it. '
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The sovereign body enacting law must, therefore, have the
power to compel obedience by visiting punishment on trans-
gressors. And not only must it Liave the power thus to vindi-
cate its commands, but it must have the disposition to do so.
Otherwise, the so-called law will be a dead letter, of which
there are many examples on the statute-hook of nearly every
religious and ecclesiastical organization.

A candidate for membership in the Chureh agrees to be
governed by rules which he knows there is n

enforce. To him they are not law ; they lack
are as nothing,

o disposition to

sanction. They
and do not act as g stumbling-block to the
practically wise man. The law, then, is in g condition of con-

stant flux and change, in accordance with th

¢ development
and dislodgment of those convictions w

hich prompt to the en-
uleg.

The practicing lawyer is held by some superficial thinkers
to be responsible for the erime and maladminist
community. With equal propriety,
might be held accountable for the j
physicians for

forcement or the ignoring of written

ration in the
We suppose, the clergy

nfidelity of the age, and
the epidemics which occasionally appear,

It is seriously urged that no lawyer has a right to represent
a client or a canse that may ha

ppen to be in the wrong. RBut
how is the lawyer to know that his client is a scoundre] or

Who can te]] the end from the
his conelusion from a4 one-sided

that his suit is hopeless?
beginning? Shall he reach
inguiry ?

Audy alieram partem is the rule

dure of the court. Shall the attorn
his investigation ?

which limits the proce-
ey be lesg impartial in

But he ought to know his client g a liar!
It goes. DBut, after seeing and hea,ring
perhaps, conclude that the lattes
his own client.

True, so far ag
; hig Opponent, he may,
18 & more confirmeqd 15y than

But he should know the law 50 88 not to underta]r:e a case
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that is bound to fail. True; but who does know the law?
Not all the judges of the United States Su!n'eme Court. For
dissenting opinions appear in about one-third of the reported
cases.

Truth can only be ascertained by sincere and fearless
inquiry. It cannot sufler from the honest zeal of thfa advo-
cate. And these propositions apply as well to questions of

nestions of law.
faczsi;roagk an attorney to prejudge a CE}SC and deeide. his
own client to be in the wrong without hearing the ot.her. side %

Why hold him responsible for a miscarriage' of justice, as
if he were thelon]y officer of the court, and as if .thel'e were
no judge and no jury? Shall he uswrp then functions ¢ The
public has called him to no such responmhhty.

The whole body of the people is responsible for. the state
of the law and its administration; th.e people .whlch clects
judges and prosecuting attorneys ; W]j.uch supplies the grand
and petit jurors and chooses the officers who select the"ae
jurors. The whole body of citizens can fort.ae a 1'ejf0rm 11.1
'judicia.l methods, in answer to the demand of public senti-
ment expressed at the ballot-box. ' - .

There is also much prevalent misconception on the subject
of legislation as & remedy. ' . .

Enthusiastic moral reformers, in blissful 1gn01'a'-nce of the
origin, development and application of law, and in fzalm re-
liance on the almighty arm of the state, solve .a,ll social ques-
tions by providing what seems to them to be snltable.stah';ltor?r
enactments. Extending the domain of written legislation is
all they deem necessary in order to cure the ills of humanity.
The unsoundness of these ideas, so far as the United States is
concerned, becomes manifest at once to any careful student
of our practical politics. For some great purposes, SEleh a8
diplomacy and coining money, the United States is one

nation—one sovereign body politic: for other purposes, such
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as the regulation of marriage and divorce, each individual
State may legislate independently of the Federal authority and
of the sister States.

In general, it is true that one uniform rule of municipal
law prevails over the whole territory of a single State. One
central anthority in the commonwealth is charged with the
responsibility of enacting law; but, for the purposes of en-
JSorcing law, the territorial unit is not the State, but the county.
And this feature is characteristic of Anglo-Saxon civilization.
In Ngw England the town, in Touisiana the parish, and in
}'Tew Y(.)rk the county, has an autonomy in administering jus-
tice, which is of the very essence of local self—government, or
home-rule. . The people of the county elect their own judicial
and executive officers—the district attorney or other publie
prosecutor, the sheriff, county clerk and county judge. These

officers select, summon and advise the jurors, both grand and

petit, in eriminal as well as in eivil procedure.  And this ay.

tonomy of the county is one of the most f011d1y~cherished of
all our American institutions. Nor do the signs of the times
indicate any popular distrust of thege agen

on the part of our people to substitute fo
State or Federal superintendence,

cles, or any purpose
r them g system of

While jurors continue to come from th
county, while public prosecutors
each district locality, while the ¢q

. e body of the
are elected by the citizens of

nstabulary foree is anpos
. - ; t
on the principle of home-rule, just so long will t]'Lerrf’;;lr;:

ment of written statutes be as tigid or as looge as the di

tion of each district body politic demands and approves ik
Our space permits reference to fy one more of : tl

popular fallacies. Proof in courts of Justice is often cone 'lesz

as demonstration. Now, demonstration cap be reach i

in mathematics and physics. In or dinary

ed only
judicial investiga-
mora] Pprobability,
e means of proof,

tions we can get no nearer to truth than a
This is the necessary result of the availabl

PR e i e e

e e
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i y roed and witnesses whose
viz.: documents which may be forged a s
memories are always infirm, and who have been known to lLie

on great oceasions. ’ 7 :
i is ions of law quite
We, note, then, the following misconcep q
’ ertained \—
generally ent . - .
That it is an expression of ultimate right; that it has its
ioin 1 islati actment; that it can be enforeed in a
origin in a legislative enactl :

community notwithstanding public sentiment may be against

it: that it can create C&Pitﬁl, fix the rate of wages, limit the
b
hours of toil, and suspend t

af it is the anteced

and demand ; that 1t 18 : . publ

opinion instt;ad of being the last thing to yield to the pressure
3

of advancing civilization.
As against these mista

dies, as follows:i—

] action defined and enforeced by pub-

of the gradual unfolding of

he opera.tion of the law of supply
ent and cause of public

ken notions, we sum up the results

of our present stu

Taw is a rule of €ivi

i i oduct

lic authority. It is & Proc e i

tional lifeyand character; first appearing in mer cantile fmd

na'l{;lr]Ba hood customs; first announced by judicial authority ;

orh h

neldgt king on its final form in statutory enactment. Without

an HA llla

the power and the disposit

nd become -
?ﬁf; "~ I?E;;l:;ilon is ordinarily power'less as a-‘tc-:ure f'or dsc,;la;l
ills. The practical lawyer is necessarily a par 1'53,']1, an 0'1_
- - . the cause of justice. Maladministration in
tum}?el}r - fOI‘ ;ot solely attributable to the rascality of
e 'ls cessarily incidental to the whole mass of
T n:o which all classes contribute. Courts of
n th the weakness and wickedness of

ion to enforce it, law loses its char-
s a mere moral precept or a dead

social corruptio :
O 1 wi
justice have 10 deal \:F' e
: ce judicl
humanity, and hence | ; . s
B g’m onstration, nOT reaches a higher degree of cerfainty
matical de

than moral probability-

al proof never attains to mathe-




LECTURE 1I.

THE NATURE OF LAW IN GENERAL.

HE origin of law, like the origin of language, is a subject

that it is hardly profitable to discuss. Still, no service
can be more valuable than dispelling the illusion that law

proceeds directly from the creative hand of the parliamentary
legislator,

The masterly
to the crude syst
St&ﬂtiﬂ,l accuracy

analysis of Austin cannot safely be applied
ems of archaic jurisprudence, while its sub-
may be at once admitted as regards the
Politer nationg of the Western World. To Austin, law is of

the nature of a command enfor
directed

Sil‘ Hen
isa gen

ced by a sanction or penalty
by the force of public authority. In the far East, as
ry Maine shows, the law’s only sanction in many cases
eral public judgment which condemns the transgressor.

e ::.hlstinigm PhﬂOSOPh}’ has no word of explanation for the
adoption of one rule of law

as against another by any given
eommunity :

; What is law ? is & question of fact rather than
Ol Teason, a question more of history than of ethics.

The problem o legal classification is one not readily

8olveq ;i :

ol-d-ed 1.11 # satisfactory way, The ideal distribution and co-
Hation of the various topics of legal doctrine are yet to

appear,

onsiderable diffje

Point of ite subject-matter.

‘____
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Tor useful purposes the alphabetical method of clas?iﬁca—

tion admite of little improvement: dictionaries and digests

itable employment of it.

Ina.l;;l;);'::l:i:r’};’s farrI:oujsr work treats the whole body of English
law under four heads: rights of persons, right's of .thmgs,
private wrongs and public wrongs. The absurd *'oltle, mg/’i,fs of
things, resulted from a mistranslation of the Latin word jura,
which Hale and other predecessors of the great commentator
rendered rights instead of laws. The distinetion bf}tween
public wrongs and private wrongs, however simple it may
geem on first examination, becomes more difficult afte.r careful
study. No breach of private contract is W-Jlth‘out its influence
on parties not privy to it. Every repudiation of an -honest
debt, every failure to meet an obligation to one’s I'lelghl.)ﬁl‘
fairly and squarely, is a blow at the system of credit Whlf}]l
underlies our modern society and business world; and its
bad effect, inan infinitesimal degree, perhaps, reaches to every
member of that society. In like manner it can be shown that
no crime is so far a wrong against the public as 1.10t'tc') fall
with crushing weight on some one particular individual.
New offenses are being added yearly to the catalc.)gl.le of
crimes which it is not pretended are any more distinctly
public now than they were formerly. -

That useful distinetion between the substantive and the
adjective law recalls about the only instance where the pon-
derous and uncouth nomenclature of Bentham has been adopt-
ed or even tolerated by later jurists. By substantive law we
mean the law of primary rights; while by adjective law we
understand the law of remedial justice. The right of private
property shall be respected, is a rule of the substantive law ;
the law that convicts the thief and throws him into a dungeon

is the adjective law, the law which defines sanctioning rights.
‘When we come to consider the form of the law we are
confronted with the great question of codification, a question
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on which both jurists and practical lawyers are hopelessly
divided. What advantage has the statute over the law of
Judicial decision? It may be admitted that the statute is
plain, distinet and certain; that it acts prospectively ; and,
when in the form of a code, is easily promulgated. In all
these respects it is obviously superior to Judge-made law, which
is vague and uncertain, acts retrospectively, and, owing to the
prolixity of judicial opinions and the great number of hooks
of reports, must always remain a dead letter to the public at
large.

On the other hand, it is claimed that in g progressive com-
munity law must always take on the form of adjudged cases.
Law is really created by adjudication.
legislate and enact new rules.
them, for those

Judges deliberately
Constitutions cannot restrain

very constitutions are subject to judicial
examination and construction.

stitution of the United States
English Constitution.

So, in an exact sense, the Con-
is as really unwritten ag is the
Continuity in the development of 5
legal system necessitates a reliance on the power of judicial
legislation. Codes cannot sepersede the necessity
appeals to the courts. All history shows that comprehensive
enactments of statute law are apt to he

. followed by a flood of
judicial decisions expounding and limiting them,

of frequent

‘We are living in an erg of code-making. The New Yoik
Code of Procedure has practically
of the States and territorieg of the Union,
Statutes of this State have algg been
West.  Civil codes are in force jp se
ern States. The English hgye co
statutes and to test the value of ¢oq

their Indian subjects.

extensively copiedin the
veral Southern ang West-

The most historiec of ancient codes,
3 |

f we except the pen-
Tables of Rome (about

lis (about 530 A D.).

tateuchal jurisprudence, are the Twelve
450 B. C.) and the Oorpus Juris Cing
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Of modern codes the most famous are the Code Napoleon,
dating from the first years of this century, and the Code of
Louisiana, which is practically a republication of that ce']e-
brated work. In our own day the labors of Mr. J llE:t]CB
Stephen, author of the Indian Evidence Act, deser ve:s mention ;
and the name of our fellow-townsman, Mr. David Dudley
Field, is justly celebrated the world over for his Vfall1able
work in codifying the law of New York and in reducing the
whole body of international law to statutory form.

It is to be regretted that there is no substantial agreement
between writers as to the scope of certain departments of legal
science, such, for example, as the law of contracts. We find
no authoritative nomenclature, and the most frequently re-
ewrring words and phrases are used in an almost infinite variety
of signification. This makes classification under the head of
subject-matter a very diffienlt task. 4

Law can well be classed as political and private. Political
law treats of the structure and function of government an'd
governing agents, and, private law inelu.d(?s the. rest of mur_u'l
eipal jurisprudence, which may be subdlvldecll mT“O the law of
persons (status) and the law of property, obligations and pro-
cedl.lgflttic:ﬂar care should be used to diseriminate between the
different uses of the phrase civil law. This term is used in
contradistinetion to ecclesiastical law; it also signifies the
non-military law, and the non-criminal law ; and, lastly, it
is the classic designation of old Roman law.

Select sentences from well-recognized authorities in defini-
tion and characterization of law are collected in the appended

s NOTE.

Law,.— Her seat is the bosom of God ; her voice is the harmony of the
world ; all things in heaven and earth do her homage, the very least as fee].
ing her care, and the greatest as not exempt from her power.”—Hooker,

“ Juris procepte sunt haec: honeste vivere, allerum non ledere, suum,
cuique tribuere.”—Inst. L, i. 3. *
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“ Nam quod quisque populus ipse sibi Jus constituit, id ipsius proprium
civitatis est vocaturque jus civile, quasi Jus proprium ipsius civitaiis.”

—Inst.
L, ii. 1.

“ Jurisprudentia est divinarum atque humaenarum rerum

notitia, justi
atgque tnjustt seientic.”—Inst. L, i, 1,

Municipal law is properly defined to be **a rule of ¢ivil conduet pre-
scribed by the supreme power in 2 state, commanding what is right and pro-
hibiting what is wrong.”"—Blackstone’s Commentaries, Introduction, p, 44.

*¢ The matter of jurisprudence is positive law: law strictly so called—that
is, law set by political superiors to political inferiors.”

‘A law, in the literal and proper sense of the wo
a rule 1aid down for the guidance of an intell
being having power over him."

rd, may be defined as
gent being by an intelligent

“ Every positive law, or every
eign person, or a sovereign body
independent political society w
supreme. "— Awustin.

law strictly so called, is get by & sover-
of persons, to a member op members of tha
herein that person or body is s0vereign or

 Les lots, dans la signification la Dlus étendue, sont leg TAPPOrts néces-
satres qui dérivent de la nature des choses; et dans oe sens tous les Zlres ont
lewr lois; o Diviniié o ses lois; le monde matériel a ses lojg; les intelligences
supérieures @ Phomme ont leurs lofs; les bétes ont leurs lois; Phomme Stz
{ots.”—Montesquieu, L'Esprit des Lois I., 1,

Municipal law is *“the body of rules b

law : y which the supreme Power in g,
state is guided in its governing uction"’—-Pamsroy, Munieipal Lamp 817

LECTURE I11.

THE PUBLIC LAW OF NATIONS.

HE public law of nations is not older than the De Jure
Belli ae Pacts of Hugo Grotins. Since that time it
has received a wonderful development and expansion. It is
even now in process of change. The forces that have effected
this evolution have been variously conceived and stated by
publicists. Most assuredly the leading influence has been the
Christian gpirit of our age. For more exactly, perhaps, than
any other department of legal doetrine, international law is a
truly Christian code. Second only to Christianity as a force
modifying the existing body of doctrine affecting the rights
and obligations of independent sovereign states we would
place influences of a politico-economical character. A careful
survey of the reforms in international law that have Dbeen
wrought during the last two generations will reveal the fact
that they have all been planned and executed in the interest
of trade, and we may safely say in the interest of a greater
freedom of international trade.

Exclusive dominion of the high seas, so long asserted by
England and other great states, has been universally relin-
quished. Tidal streams and navigable rivers have been opened
up to the commerce of the world. Points of strategic inter-

est, like the Danish Straits and the Bosphorus, have been sul-
jected to the united regulation of the great powers. Diplo-
matic and consular stations have been set up among all the
mercantile nations. International congresses have sought to
bring about the most accommodating adjustments of the dif-
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ferent currencies. And the conscience of mankind has been
aroused to the necessity of finding a solvent of international
disputes elsewhere than in the appeal to brute force.
Considered in the light of John Austin’s an alysis, this body
of doctrine is not law, and prineipally becanse it has no sane-
tion. If we look carefully for some sanction we may find it
in war. But war as a penalty iz not inflicted on a trans
gressor as a judgment of an impartial tribunal ; it is rather a
means of selfredress. Our pious ancestors may have regarded
it as an appeal to the God of battles. In these days of un-
faith, however, the greatest nations of the world seem to agree
with Napoleon, that God is on the side of the heaviest artil-
lery. Some philosophers may see in the mor

mankind, and the selfrespect of indivignal states, a sufficient
sanction to the rules of internationa law. But all history
goes to prove the essential accuracy of the truth illustrated at
such length by Mr. Herbert Spencer, that the moral sense of
an organized society is not more acute than that of the average
In fact, it ig impossible to read the his-
tory of diplomatic intrigue, bluste; and finesse and not to note

JF.he iacja that th.e greatest of states often manifest the petty
jealousies and indignation that ¢

treatment of her first love adventunr,
If the lack of g

al judgment of

of its citizenship.

stinguish a school-girl’s
.
anction degrades this body of doectrine be-

to the pl £ :Iu‘lspl‘uden%j it at the same time exalts it
0 the plane of ethics. Ethlcs, then, it ia: and Christian ethies

too; for heathen nationg ar ]
; WU are strangers to this enlightened
code, whose domain is the Western World

Jitteal soci \' i ify an independent, sovereign
political society. Some writeyg add that the society must be

organized to establish justice— definition which would ex-
Stde the Barbary and other pipgiey) states from the privileges

: e ] L - o
?f Sc:velelgnty. dueh g limitation would Tecessitate GHE
ignoring de

Jucto political conditions gnq withdrawing our
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recognition of equal sovereignty as residing in states whose
politics we could not approve.

Other authorities qualify the definition of a state or nation
by confining it to some limited territory. No ineonvenience re-
sults in the study of modern polities from this qualification, for
men now unite in political action under the bond of local conti-
guity. Butancientlaw knowsnothing of territorial sovereignty,
a doctrine which did not fully appear till the times of feudalism.
The bond of early societies was not territorial propinquity, but
kinship in the flesh. This kinship was real in many cases, or
was simulated when it was deemed wise to extend the body
politic by including new recruits. Thus the nomadic Abraham,
with his household and kinsmen, making treaties and levying
war on kings, presents a picture of Oriental sovereignty with-
out definite geographical bounds. And in our own country the
aboriginal red men, with whom we make treaties and against
whom we wage war, illustrate nationality under the bond of
blood-relationship and without the territorial tie.

The attributes of statehood may be summed up in the
word sovereignty, which includes independence and equality.
Sovereignty may be defined in the harsh phrase of Austin as
follows: “If a determinate human superior, not in the habit
of obedience to a like superior, receive habitual obedience
from the bulk of a given society, that determinate superior is
sovereign in that society, and the society (including the
superior) is a society political and independent” (Province
of Jurisprudence, Lecture V1I). In any such sense as this
sovereignty is incapable of legal limitation. ‘Wherever, then,
we find legal limitation on the exercise of political powers
there cannot be sovereignty. The most prominent and com-
manding characteristics of an independent political society are
the power to make war and conclude treaties. The different
States in the American Union, never having had and never
having exercised the power, are not sovereign in an exaet
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sense of the word. The people of the United States, enacting
constitutions, securing independence and equality by the
sword, and negotfiating international conventions, are thus
shown to be the depositaries of sovereign power.

Even under the much despised Articles of Confederation
the distribution of the powers of government was such as to
negative the idea of State sovereignty. The single redeeming
feature of that form of government was that, in terms of law, at
least, the whole business of diplomatic and foreign relations
was given over to the central authority, and the several com-
monwealths were expressly excluded from membership in the
sisterhood of States. _

In an ethnological sense the United States is not one people,
is not a nation. For we lack homogeneity in language, in re-
ligion, manners and institutions. We have no common race
origin, and have had no continuity of race life.

‘When we consider a soversign state as a moral agent, and
international law as & code of usage voluntarily adopted by
civilized communities to govern them in their mutual intep-
course, we can well nnderstand that no more important study
in political science can well engage the attention and thought
of man. The incaleulable sacrifice of life and treasure in
war, and the general aceeptance in the Western World of the
Christian doetrine of the Fatherhood of God and the Brother-
hood of Man, have led many to contemplate
perpetual peace, the condition of which
in the greater “ Locksley Hall ”:—

the possibility of
the late lanreate sang

“ T4l the war-drum throbbed no longer,

and the battle-flags
In the Parliament of man, the Federat; e

ion of the world,”

Perpetual peace has not been simply 5 poet’s dream. States-

men and philosophers have endeavored to secure it through

arbitration and international congresses and courts Henry

IV., St. Pierre, Jeremy Bentham and David Dudley Field
have all labored with this end in view. The succesafu.l appeal
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to arbitration for the settlement of disputes between Great
Britain and the United States has wonderfully stimulated
thought in this direction. Of the various plans proposed for
obviating an appeal to arms, it may be remarked that they all
proceed without interruption to one point, the point of adjudi-
cation, The defect in international law resulting from the
lack of an authoritative exponent of its principles is overcome
by special agreement and common consent in a given case.
All the different constitutions of international tribunals are
lacking in the enforcing power. If a state that has submitted
a controversy to such a court will not accept its judgment the
only recourse is war. True, no one nation is powerful en ough
to withstand the world; but universal war looks like g poor
start towards perpetual peace. Not all issues between states
are susceptible of solution through arbitration. So in Private
law, a dispute over accounts or a boundary line might well be
referred to the arbitrament of a third party, while the Justice
of an assault or a libel would admit of no such adjudication.
Both nations and individuals must vindicate their own claim
to dignity and respectability. Otherwise they will be with-
out influence for good, and will soon become the victimg of
the violence and greed of powerful rivals. Admit all we
hear said in these days about the horror of war and its awful cost 5
the truths remain that in the evolution of human societies
great empires have issued from sanguinary conflicts; that
political subordination is an indispensable condition of materig]
and economic progress; that centralized national authority
always results irom both civil and international strife ; and
that war stimulates the cultivation of personal bra,very and
contempt for bodily pain which make a hero of a gladiator
and a popular idol of the champion of the prize-ring. In the
words of the Rev. Dr. Theo. D. Woolsey :  “War has some.
times been the restorer of national virtue, which had nearly
perished under the influence of selfish, luxurious peace
(International Law, § 116).

|



LECGTTURE [V,

INTERNATIONAT LAW IN TIME OF
PEACE.

YHE law of nations may be considered as public and as
private. Public international law treats of the relation

of state fo state in peaceful negotiation, and in armed dispute.
The legal relations of a private individual, as determined by
different bodies of national law, form the subject-matter of
private international law. This title of the subject seems ag
poorly selected as two others, which have also acquired recog-
nition—namely, intermunicipal law, and the conflict of laws.
This interesting body of rules is of special value to ap
American, for two reasons. First, our unique political con-
stitution, with dual sovereignty lodged in Federal and State
authorities, presents to us commonwealths foreign to one
another for many purposes. Secondly, the tide of immigra-
tion, set so strongly towards our shores, brings to us annually
hundreds of thousands of foreigners who are gtr
law, and the protection of whoge
acquaintance on the part of

angers to our
Interests demands an

. S0me members of the profession
with the English and Continenta] codes,

The law of place concerns itgelf withsuch questions as this -
Which of two or more conflicting systems of n

e , ational legisla-
tion is to be applied to the determination of a

pending issue ?

1 ace of the con-

tract, the law of the domicile, the law of the forum, and the
1

er consideration is

Thus we have to deal with the lavw of the pl

law of the place where the Property und
situated,
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The law of the domicile settles all questions of status.
By status we mean the aggregate of all the rights and 'duties
of an individual. Questions of legitimate Dbirth, of lawful
wedlock, of full age, of legal capacity, are questions of stafus,
or of the rights of persons. The devolution of the personal
effects of a decedent is determined by the law of decedent’s
domicile. Savigny defines domicile as the centre of one’s
jural relations, a definition that has the merit of elasticity.
Hardly any single test will determine domicile in all cases.
The most generally received rule demands actual residence,
animo manends. An American minister, resident abroad, does
not lose his domicile by accepting a post in the diplomatic
service. Nor does a private citizen by traveling abroad. Nor
does the President of the United States by taking up his abode
in the White House.

The law of the place of the contract, in general, deter-
mines the construction to be put upon it by the courts. In
gome States it is held that the place where a contract is made
is the locus contractus. In New York the better rule ig that
it is the place where the contract is to be enforced.

The lew fori controls as to all matters of legal remedy and
practice. All such questions as the issne of attachment, in-
junction, or other provisional remedy ; the term of court at
which trial can be had; the limitation of time for the com-
mencement of a civil action, are determined by the law of the
place where the court sits.

Personal property has no situs, but follows the person of
its owner. Debts on eontract, loans, ete., are available to the
creditor wherever he can find the debtor. But real property
is governed, as to alienation, by deed or will, and as to descent,

under the Jaws of intestate succession, by the laws of the
place where the real property is situated. The Supreme Court
of the United States often asserts a rule of general commer.
cial law which is in sharp contrast with the decisions of State
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courts in the place where the contract was made, or the obli-
gation incurred. But as to realty it defers to the law of the
place where the property in litigation is situated.

Agreements between nations are called treaties or conven-
tions. The earliest of modern treaties were written in Latin,
the common tongne of Christendom. French is now the lan-
guage of diplomacy. Treaties may regulate permanent con-
ditions, such as international boundaries, or may treat of
specific interests, such as trade-reciprocity, for a brief
period. The Constitution of the TUnited States gives
the treaty-making power to the President, who is to act
by and with the advice and consent of two-thirds of the
Senate (d#t. 71, § 2). The latter body, not having any
organs of communication with foreign powers, cannot take
the initiative in negotiating an internationa) compact. It
can only act on the finished work of the President, by con-

firming or rejecting it. It should be noted that there is no
limitation of the treaty-making power
any class or classes of treaties

that all treaties known to diplomatic history are within the
range of this power, including reciprocity treaties, of which
we have now several illustrations, Not long ago th‘e constitu-
tionality of a reciprocity treaty was gravely questioned, on the
ground that it necessarily limits the Powers of the H’ouse of
Representatives to find Wways and meang of
Under the treaty-malking power Florida
Spain in a manner the constitutiong]
sustained by the Supreme Coypt (
Canter, 1 Pet., 511).

» Or restriction of it, to
The reasonable inference is

providing revenue.
Wwas purchased of
ity of which has been
American Insurance Co. v.

power. It relates to a possible wide
of Federal jurisprudence through
The field of national legislation

expansion of the domain
the exercise of thig power.
15 limited by the grant of
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power to Congress, which is quite specific and confined to
certain subjects mentioned in the Constitution. The extent
of the judicial anthority is also determined by the consti-
tutional grant of jurisdiction in certain cases named. But in
the matter of concluding binding treaties, which become the
suiJrelne law of the land, we find no qualification of the
authority of the President and the Senate.

The agents of diplomatic intercourse are styled ambassa-
dors or ministers. The United States does not send an am-
bassador, the diplomatic officer of highest rank, inasmuch as
the ambassador represents the person of his sovereign, and no
person is sovereign in this country. The style and title of
our representative at the Court of St. James is envoy extra-
ordinary and minister plenipotentiary. However, European
countries cheerfully concede to our republic equal rank with
the most powerful monarchies. Diplomatic officers enjoy
many privileges which may be summed up under the heads
of dnwiolability and ewlerritoriality. The mission of the
foreign minister is to maintain the peace and happiness of
nations, To qualify him for this high duty he must be free
from all fear and constraint. He is, therefore, not subject to
the civil or eriminal law of the place where he resides. This
immunity extends to his family and his official staff, his secre-
tary, chaplain and other servants. Exterritoriality is a fiction

' of law under which a minister’s official residence is regarded

as the very soil and territory of his fatherland.

The literary style of diplomatic dispatehes should be polite
and deferential. Diplomatic language, according to Talley-
rand, is often designed to conceal thought. But not always.
Tt is interesting to recall the advice of the Bourbon King to
his ambassadors: “If they lie to you, lie still more to them.”

In the United States the authority to receive and send

ambassadors and other public ministers and consuls is lodged
with the President.
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Consuls represent not the sovereignty of the nation by
whom they are commissioned, but rather its commercial in-
terests. Their business is with the affairs of individuals, ship-
masters, and traders. They need mot be eitizens of the
country that they represent. A consul’s authority to act
comes from the government of the country where he resides,
and is called an exeguatur. A recent extension has been given

to consular authority through treaties establishing courts in

heathen and Mohammedan countries for the cognizance of
cuits to which Christians may be parties.

The diplomacy of to-day is much concerned about the
All the great powers are interested in

balance of power.
ium and repose of Juropean

maintaining the present equilibr
Non-European communities, except Turkey

governments.
It is immaterial

in Asia, are not affected by this prineiple.

in what way the dangerous aggrandizement of a state is

brought about,
egitimate inheritance under legal rules; in all

t Europe is threatened, and demands a

whether by conquest in arms, success in diplo-

macy, or by |
cases the peace ©
restoration of the pre-existing condition. It is not proposed to
restrict that growing influence which is the necessary result
of commercial supremacy. The yule is rather aimed at ter-
ial dismemberments and acquisitions, and at dynastic

ritor
ch may unsettle the established equipoise of

intrigues whi
European powers.

We can here find a convenient place for the discussion of
the Monroe Doctrine. The law of the balance of power, we
have seen, is restricted in its application to European coun-
Tt aims at securing the independence of existing states
by humbling the arrogant and defeating the designs of the
ambitious and the self-asserting. It is really an illustration of

ht of self-preservation. So on this continent
at great

e Of

tries.

the universal rig
having established popular government

o assert that this eountry is the hom

Americans,
cost, are prepared t
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civil liberty, and self-protection demands that any further
attempts of European powers to colonize here, or to introduce
monarchical and aristocratic absolutism, will be regarded as
acts hostile and unfriendly to the United States. Although
this doctrine, first formulated by Mr. Adams, the Secretary of
State under President Monroe, has never been officially ad()l.)ted
as the avowed policy of our government, it has, nevertheless,
been in accord with the spirit that nourished our sympathy
with the rebels against Spanish despotism, and rebuked the
insolence of Louis Napoleon in setting up a Hapsburg prince

as Emperor of Mexico.




LECTURE V. |

INTERNATIONAL LAW IN TIME OF
WAR.

EACE is the normal state of society and war is a dis-
P turbance of that condition. Such is the usefyl assump-
tion of the publicist. But war has been so far the main staple
of popular history, which consists of hardly anything but the

dates of battles and the succession of kings.

The sociologist,
too,

finds militant activities persistent in the development of
dominant races, and industrialism only as the very latest out.-
come of high civilization. From the earliest r

ecorded history
of the race to our own day,

in all nations an
war has been the one pursnit which mos
the avenue of approach to the most
one’s fellows.

d communities,
t dignifies man, and
exalted station among

Will the nations of the earth learn
reason ever take the place of the

national disputes? What are the present indicationg and
tendencies ¢

war no more? Wi
sword in the solution of

Ing ennobled as the politest ap
can engage the attention of man, P "ol

abolished, and we have reached the point where o osin
generals in the field display the g

g utmost extrava,
chivalry and all the elegance of manney th o o
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Parisian salon. Hospitals and ambulances are exempted from
hostile attack ; libraries, museums and cathedrals are.pr"eserved
from bombardment; chain-shot, bar-shot, and a.ll- missiles :T.nd
explosives which cut, bruise and disfigure without doing
more effective execution, are discarded. - .

Now, what is the certain issue of al-l this eﬁoT‘t in the
direction of ameliorating warlike conditmnsi@ -Is it not to
make war a still more dignified and truly Christian means of
determining international differences? Was not Wa.f‘ less eo‘n-
genial to the taste of man when it was waged with all its
barbaric horrors?

Two theories have been propounded with reference to
war and its conditions, viz.: first, that war is merely a state
of non-intercourse commercially ; and, secondly, .that war sets
the hand of every subject of each belligerent s.tgamst the hand
of every subject of the other be]lig.e}:'ent. It is ha.rd tc.r ;‘econf-
cile existing usages of the most civilized peopl.e W]t‘:h either o
these theories. Ungquestionably, the better we'w. is that war
is a condition of non-intercourse between the ecitizens of one
state and the citizens of the other belligerent; that the actual
conduct of hostilities in the field is 1imitedl to combatants, and
that non-combatants (with certain exctfptlons) are exempted
from the stress of arms. But the levée en masse, where 1.;118
whole population turns out in self-defense; and the ‘mle W:hlc:.ll
subjects the merchandise of a non-combatant trader to seizure
and sale, seem reconcilable with the second theorji only. |

The rule of strict neutrality commands non—mterventl(?n
in the quarrels and internal revolutions of other states. Still
there are exceptions to this rule, and interference may be
justified to protect the balance of power or to s.uppress bar-
.barons practices on Christian subjects. Considering the con-

dition of chronic revolution in the Latin-American states, and
the struggle there for larger liberty which necessarily enlistg

our sympathy, it is interesting to note the law that limits oup
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intervention in such cases, Belligerent rights of revolted
subjects can lawfully be recognized when the movements
against the government reach the Proportions of actual war.
Absolute independence and political sovereignty should not
be conceded till the mother country has ceased all efforts to
subdue her rebellious subjeects.

While on land private property, not contraband of war,
belonging to a non-combatant citizen of a

belligerent country
is free from hostile attack, on the sea

all the merchandise of
peaceful commerce is lawful prize. This is because the profits
of trade provide the sinews of war.  Another veason for the
rule is sometimes urged—namely, that while on land the visit

of a hostile army might strip a citizen of his every means

of subsistence, the confiscation of his ship simply deprives him
of his luxuries, Sinee wheat, petroleum, drvessed meats and
live stock are the objects of forei

8N commerce, there seemsg to
be less force in this suggestion

now than formerly, T long

, dating from the beginning of

difference of view taken by publici
on land and lareeny by sea.

The development of international Jayy h

as followed out the
course of economic Necessity. Py

lic law, as well ag private

o

law, imposes on disputants the obligation of conducting their

quarrels so as not to damage Innocent thiyq parties.
your own as not to injure another,”
maxim. In like manney t}
belligerents ag large a fre
Property of one another, hyt re
innocent third party,

“8o use
52ys the old common law

18 law of nations seelkg to give to

edom ag Possible in degtro
quires t]
& Deutral, gha) 1,
may be. The extent ang Limit
Property from hostile in vasion
learned disputation for many gg
ning, two conflicti ng

ying the
12t the commeree of an
€ Protected as well as
0f thig Immunity of nentral
ave been the subject of much
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First, the fiction of exterritorialit}{’ W:ic]il f;i;f;; :: }?:zﬁ ts:zi
i i he vessel’s flag: ;

clarg?lf ]:::11;” 11211'1:;1 :feoii':::. Without further qunalification, th'%s
:i:;iisonl would Irjaa,d us to free ships, free goods, a}1d lp‘;;lfn;;
belligerents to carry their goods i'n n.eutrz.ﬂ bottomﬁ -1]‘1{10 2 8
evade capture. The second 131'mc'1ple is that, .111 ! in i
being out of the conflict, each belligerent may ,Plle? 1 p .
commerce of the other belligerent and capture his p‘lop ; y
whatsoever and wheresoever. This rule would not pmteo: i
neutral vessel from search for hosjuile g?ods: In 1}1‘00(13?; 0
time both these principles have received important mof i .cai
tion. The tendencies of our day are. towards a 1:;11\76;;&
acceptance of the maxim, free s;’a:?ips, .f;'ee go;)t rs.rmd rf;
Woolsey characterizes this as “a gan f01*- umanity s
waiver of justice” (International Law, §187 ). —

At the close of the Crimean War, the .great' ]30w§1i, o =
Peace of Paris in 1856, issued declarations 1n substance
follows : — 1 0

gl ‘ing 1is abolished.
:2 iLl: azt:::j flag covers enemies’ goods, with the ex-

tion of contraband. ‘ .
cePS Neutral goods, except contraband, are not liable to

; : nemy’s flag.

Cﬂpzl BBEJZI{Z;Z‘: 1;31 01'di1' to be binding must be eﬁeetﬁie..
The United States did not accede to these deelal.atllons.:
When asked to do so, we declined to surl'endel.' f:.he right of
rivateering, but expressed our \ﬁlliugu'ess to join the great
iowel‘s in tEJeir declaration of prineiples if they would exempt
all peaceful commerce of non-comb&tamts. fl‘OlTl capture’ at sea.
Ouf true policy is, doubtless, not to relinguish the 1'1g1‘1t of
privateering. A privateer iz a vessel owr}ed by a private
citizen who secures from his government in 1:111?3 ?f war letters
of marque and reprisal by which he is 001'nm1ssmned to prey
upon the merchantmen of the other belligerent, to capture
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them upon the high seas, and to have them condemned by the
courts as lawful prize for his own profit. It is objectionable
as stimulating the passion for plunder and as not conducive
to effective discipline. The true Awmerican foreign policy is
to avoid entangling alliances and diplomatic complications
with European states, thereby rendering unnecessary the
maintenance of large armies and navies, A standing army is
justly regarded by republicans as a menace to civil liberty.

The meagre proportions of our Federal military and naval

establishments ought rather to be a source of pride than of

humiliation to every patriotic American. With a sea -coast
of thousands of miles to police in time of war, the navies of
the world would be wholly insufficient.

Contraband signifies any objects of wealth suitable for use
in war. Neutrals have no right to convey contraband in their
ships. Their merchant vessels are, therefore, liable to search
in time of war to ascertain whether there has been any wrong
of this kind done.

A blockade signifies an interruption of maritime commerce
in certain ports. During the Napoleonic wars Europe had
an era of paper blockades, which were merely declarations

of cabinets to the effect that a blockade had been established.
The Berlin and Milan decrees of the Emperor, answered by
the English orders in eouncil, affected to put all Europe in a
state of blockade. Such abuses of power in war led up to
the later doctrine that only effective blockades should be
regarded as lawful. An effective blockade is one sustained
by the presence of a navy sutliciently powerful to prevent
entrance to and exit from the blockaded port.

During the late war for the Union, certain Confederate
officers, Mason and Slidell, took passage on an English packet
vessel, the Zrent, on their way to Europe to negotiate a loan-
They were forcibly removed from the Zrent by the eom-
mander of a United States gun-boat. This was defended 0%
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the ground that the men were dispatches—living diSP&tGPeS.
International law recognizes no such doctrine. The United
States was entirely in the wrong; but the affair was useful in
committing England to the advocacy of neutral rights.

All mankind is interested in the establishment of justice
and in the punishment of erime. The territoriality of erime is
now recognized in the codes of all modern nations. In ancient
law crime was a corporate or family act, and its punishment
involved not only the principal offender, but his wife and
household. No body of law prevails, otherwise than by
courtesy, outside the territorial limits of the sovereign power
that enacted such law. The extradition of eriminals rests, then,
entirely on international comity, or on the stipulations of
treaties. The United States has made many such treaties.

Political offenses are not included among crimes for which
extradition is allowed. Only the more heinous wrongs, recog-
nized as such by the universal conscience of man, admit of
this remedy, such as murder, rape, forgery, arson, and the more
malignant type of felonies. »
The Treaty of Washington, in 1871, between Great Britain
and the United States marks an epoch in diplomatic history,
and in the history of the world as well. Three questions were
disputed between the two countries. The Alabama Claims
were referred to the Geneva Tribunal, which made an award
of $15,500,000 in gold to the United States. These claims
arose out of England’s disregard of the obligations of a neutral
during the war for the Union in allowing gun-boats for the
Confederate service to be built, equipped, and provided with
excessive hospitalities in British ports. The Halifax Com-
mission decided the fisheries dispute against the United States
and awarded England $5,500,000. Emperor William of Ger-
many determined the San Juan boundary controversy in favor
of the United States. Anglo-Saxons have thusset & precedent
in favor of referring international disputes to the arbitrament

of reason rather than resorting to an appeal to the sword.




LECTURE V1.

EQUALITY BEFORE THE TLAW.
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as a remedy for social ills, and the disheartening spectacle of
law defied and nullified by local sentiment.

America is supposed, by the average schoolboy, to have
been settled by fugitives from religious persecution, by those
who sought the inhospitable shores of New England for the
purpose of worshiping God according to the dictates of
conscience. Little allowance is made for the conviets trans-
ported to America as a penal colony, and for adventurers
coming from the lower orders of European society.

In like manner the fathers of the republic have been
idealized by posterity. Thisisparticularly true of Washington,
whose record as soldier, statesman and political writer is not
critically studied by the masses. The public will not be
content with an honest picture of the Father of his Country.
The Washington of popular fancy is a pure myth.

It is a simple thing for us, who are Christians and who
approve the work of our Revolutionary ancestors, to think of
them too as Christians ; and Christians, perhaps, they were, in
the largest and best sense of the word ; but many of them were
Christians outside the church. Such aman was Franklin; such
a man was Jefferson; such a man was Thomas Paine. All
were profound believers in God: all were skeptics ag to
Christianity.

The theories of Jefferson as to natural and inalienable
rights—the right to life, liberty and the pursuit of happiness
—are French in their origin. Jefferson and Paine found
these ideas in the writings of Roussean. Roussean had taken
them from the speculations of the Greek stoics, who contem-
plated the state of nature as that best adzipted to human
society. This state of nature was conceived as having existed
at the dawn of civilization, and was regarded as the starting-
point rather than the goal of humanity. Perfection, then,
was to be reached, not by evolution, but by revolution.

This theory of society can never stand the light of histop-
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ical investigation. What arve natural rights? Who gives
them? Who enforces them ? Who defines them ? Against
whom are they asserted? Ave duties correlative with rights?
If so, are not the natural rights of others important limitations
of our own liberty ¢ Tf the world OWes a man a living, who
is the world? Are not we—that is, all of

us—the people ?
And must we not, after working

hard to support our own
families, continue on in our fatigue and work for our neighbor
and his family? But the state should guarantee every man a
living. 'Well, who is the state? Simply all of us. The pub-
lic treasury may pay the cost. But whence come these funds
Every cent comes out of gur

own pockets, and at heavy cost
too, for the tax-g

atherer has to he paid for his services,

Say,
if you will, that every man hasa God-given ri ght to life, liberty
and the pursuit of happiness:

but understand we]] that the
world owes no man s living, and that God’s law prescribing
a struggle for existence and the survival of the fittegt i still
unrepealed.

It is also said that all men are created free ang equal.

Aristocratic rank and kingly authority by right of birth alone

are as clearly g departure from God’s revealed law of
equality as eyer slavery wag, What

equality before the law.  Shall we
among the units of tl
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of all before the law—that is, in theory of law, fbu.i Strizzz
necessarily in a court of justice. In t‘:he .court ? : 1]) oy
the poor man issues a summons to his 1‘1chl uelg1 10 ki
answer for a wrong done. The poo:t' man, in sn:up‘ e .15-
norance, pleads his own cause; the rm.h defeidant 1{3133,1115,l
the leader of the bar as his representative. T Glp}join mas
cannot secure expert witnesses; the' man of wealt : :xlj
well that such testimony can be had in the market un]c; er the
law of demand and supply. The man .Of ll)overty looks I;ipcl;n
a jury-box filled with his ereditors. His rich O}Jponeut nds
those same men, and the judge, too, perhaps, his deependehnt?,
his pensioners, his debtors. What are the f:hances].i ;;rl :131 z
is justice? What a mockery is the ange}-ﬁgurel,l b z o ‘et
a-n‘d holding the scales at even balan(.:e: -Vﬂu e t l(jl g,zat
Creator may have made all men equa.l, it is incontes 1a- el a,d
in this evil world, wealth and intelhgerfc.e hav}(:i 1& .eg}j_. zzu
moral power of which no dogma of political philosophy
Strl}jkthernilf;ftns believe in progress in most things. But, sorfae~
what n:;lgulally, in the domain o-f Dohtrw.gj t]?ef; SSFT]: :0 1;}3:;];
they have struck out a perfect ’r:hmg. I ‘3.1‘1 -y Jresei’taﬁve
has been established, they think, forever. 11 . "

: hased on more or less frequent e BthOT:lS, ey
Sl emmen;; summum bonwm. No American questions 1.:]19,
= ?‘5 ? constitutional institutions. The English,
PBI‘PB.Wlty 5 Om;ld to come to them in another generation ;
he ;hmks&,] :;‘; 1;:;111 surely vanish, as it did in Brazil, without a
and monarchy
g o i1l stop persecuting the Jews, the Kaiser will

i e ?}Z.a" :; the English Church will be disestablished,

?I;Sebaﬁih j,:i; hz;e home rule. All this is sum to cor:ne, but

- will it come because some politician wr'ltes the

e ]-30“’- 'y ’:qt becanse the voice of the people will some

];Wl(;l . 1310; lf;, uFor all government rests on the consent of
ay dema ;
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the governed, and the majority wield the brute force of the
nation. There is no such thing as absolute monarchy. When

subterfuge and chicape, When Davigq coveted Uriah’s wife
he was put to much P2Ins to get rid of hig rival. Then there
1s the dread of assassination, How many Czars have died a
natural death during -the Jagt two hundreq years? In the
meantime those who knovw not liberty wil) despise it, and kings

and emperors will continue tg reign over supine and down-
trodden peoples.

0-Saxons, We
Seven Years’
lish language on thig

It is fashionab]e, nowadays,
gration of foreigners +, this ¢

Institutiong, Ts there poy & oreatey danger ip the ionorance
of lawr and the contempy, fg, law toq often digply, oil lt:: hative
Amermatfs? They are ignorant of law, jtg siur}(:e dgﬁnitioll
and sanetion ywhy aseribe g]] Public 5 qﬁi b7 to theld’_ B
of (i,oul‘ts and Iegislatures. The haye 5 contempt, fjll'e]afv and

: oMt erimeg poningt the
balllot -by Suppressing tho votes of lawfy] eitizeg1<= or by
]falslfymg the returng of electiong, They haye 4 4 1t~> o B
. | : ' ontem

W W;.vho Place J udge Lyneh 10 the geqat of the Constitutionally
&ppointed agistrate, or wh, expe

& -
lawfy) tribunalg by the bullet of thelze o T
Not to philosophers, then, q,

o find in {he immense jmmi-
ountry a mengee to onr free

S8a881n ip open court.
Wwe logk for the constitution
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of an ideal state, for the republics of the Grecian }dreame?'s
were full of slaves and destitute of homes,. and More’fogiogz 2
and the pretentious Oonstitutions' of Carolina c'mlj-r ex 1.1 1 oy
folly of mankind for the instruetion of postel.'lty', noxf }‘elaw
the givers of law and the draftsmen of C(?IlStltIlthllls’ 01. 2 4
without a sanction based on the sense of right prew'i (:)ni: 1[; e
community, becomes a by-word and a 1'ep1'oaeh' 4 t 11.t (;J u;:
liberty-loving people, a people who are not the CI‘ e.a 1j1 els

the creators of constitutions and laws, not s'er\rant-s, in & despo-
tism, but masters in a constitutional republic.




LECTURE vI1J.

LEADING DOCTRINES Op CIVIL
POLITY
TN

THE science of polities i no

moral science, Tt deals wi

iew. Some en-

philosophy claim that the gtruct-
ure of an idea) commonwealth can |

and patriotie, polities stands for the

philosophy of §overnment which may
guide us to the hest Possible regulation of public affairs,
These advanced thinkers

their thrones, scattey a
state churcheg liberalize th

of popular government

The OPPortunist, g distinguigheq from the

deals with the Problemsg of his owp day, leavin
tion of an ideg) republic tq ¢

there 5 benignant Monarch, g,

abstractionist,
g the constitu-
1€ dawn of t)ye millennium. Ts

1d a Contented, prosperous and

Opportunien, leaves the king upon his
throne, Are there classes ip socie

ty, brutalizeq by centuries

of serfdom, 18norant gnq vicious? T, Opportunist hands
them n, ballot,

The

Progressive People ?

at ideal conditions ; the opportu-
SHOW.  The abstractionist will not listen
‘ he OPPortunist yeeq
™Mise the ke all politicg)

gnizes in compro-
Problems not golved by rev-
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2 hias 4 story of
The history of American politics is the Z ¢
1011 o g ; ument o
olution ise. The Constitution is a standing mont gl
3 romise. = : statesm
Llomlilost historie compromises. It was frarl’lf«‘(? by py anél
: . n aay
tle‘l for all time because they lived for thelrlow }hwc
% 2ver |
meiRg . A strong Federal government could nev :
generation. 8 g he spirit of compromise which
been established except b){ t 1et 8] Aoyl oot om Lol
at had westerr
i LR Smtesdﬂgt { the war; which induced the greater
3 ay the debt of t g i Frace in the
Lmionto pay sde to the smaller States equal snﬂm.gc in the
e indueed the North to bear with the slave-

; and which induce T
Senate; and w ars, to provide for the return of f ugitives
trade for twenty years, entation based in part on servile

i epresent
; abotr. and for a Te] . h 0 deplore
Lt 2y Whatever occasion there may be now to dep
population. ’ s centralization of power, there was
ncies toward i ic ereditor
the tendlcPSS vhen treaties were ignored, the public L
none in 1788, w me a by-word, the
id, currency degraded so as to beeco Ko lf; I
VERA ' rum, the treasury witho ’
Congress withont a guorwm, tion
e . iithout a sanetion.
: t life, law wi . . s a8 monarch-
Rethpihon ‘:{311001-1}00!{5 classify governments as n ot“
ntary s . S but worthless
El.e e ; z nd democracies. Thisissimple 13 th:a
ies, Uhgamhleslﬂ only test of discrimination employj; ]Stl
: as the only tes ] - all. notner
ma.smuchf'ljl who rule, whether one, a few, or all o e
. those : £ . eople rualed ¢
e important qnestion is, How are t]letPO ; savs that
and a movre 1 lt Mill, answering his own question, say e
Stnar » = : representative government.
plolin b 1 of government 18 a leplebe-llt"btl 1:,31 o et
e :. hz speaks of the most highly deve C.'1t @od
i at I ) o : gk
Spuming 1 Western World, who can appreci _e.b. :
freest Jeople of the dens and responsibilities
PEERbS d can sustain the burdens : -
‘ninent an ; il Sue a repre; =
gov?l.n : Lin. we must all agree with Ml.l] B
i i t may be a constitutional mong 1:‘1’7 :
: eI EN = . A ited States.
o democratic republic like the UlllEB:} s
"4 e . he :
o ‘ong are Jimitations on the power o . iﬁnmit:
gt ) e ;
Oonstltu’tlolld for the protection and security o tﬂ; o Yl‘

. acte | constitutiona

e i enr; najority ave often heedless of ¢
. 5 T
rights, for the ma]
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restrictions, Qup government is not a pure democracy, where

nothing can Prevent the immediate realization of the will of
the popular majority.  And well it is for us that it is not
ek & democracy, for 4 more intolerable despotism can hardly
be conceiyeq than the despotism of a mob, With us consti-
tutiona] Institutiong stand out against a fickle populace and
t.hwart its purposes, Among such institutions we may men-
tion the Senate, the Presidentia] veto, and the United States

Supre.me Court, all of them being essentially non-democratic.
Constltutiona]ism

Es may not he sententiously defined, but it may
ult'aecumtdy deseribed g a form of government which rests
i ; ;
Mately on the iy of the people expressed at frequent

1226122?81}11'2‘;%”11 B-]e.ctions. The scholar in politics, 01: rat'hil"
alism into \’uqu'lmlltleal_ books’ would introduce consmu‘twf
Yl desl)Otically~govel-11ed countries )
inquil‘y as to whether recently
eciate the rights of citizenship OF
A Dballot in the hands of a man Who
is a Menace tg civil ]iberty.
' TlStltutiona] governmentg recognize thia import_
TIpartite divisiop of politiea) power, and the exclu-
" Of IegiSI%ltiVe, Judicial ang executive functions bY
gOVel’Ilmentalllltizl\);z.:ellt depal‘tments, This distribution of
Tistot]e attl-a.ct:;las noted iy
f Pouadeg lustygy
U the g, . . &

sibilitieg,

ve EXel-Ci g
dlstillct an

. . T O
the political works

' il
10 large degree of attention ﬂntll
. 'Gl
With gregs fullness by ]}f[ontcsqulo
his work, while a collectiol o,
! o £101
hered it} great industry fr

; 1€ Wwop . jon
0 the litep, up 1q, and g Mmost Important contribut!

OI eqp ' e
"r"]as Pra.ctiea]]_Y Writhe h‘Daratwe and historieql jm'ispl‘udenc )
e 5 N n g . itutio?”
thag | Suishipy o featy Olﬂogy of the Engl]sh Constitut a8
1 Te g . ; n WE
Peror }q i ! the Roman imperial systen
Geg} n del i}

< afl
Self electeq to all the l‘ePubllGT'S
Princeps had al) political po¥°
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concentered in his own person. Orien?a.l despotisms‘ al"fe silng
: -acterized. Free political conditions are al?plc.m.lma e
i Chaf cnt that the separation of legislative, judicial and
Zisiftfj;epowers becomes morfa 1(3erfect and co?c:;pil;eti; t(;i
the three departments the legislative may .btf: 'sa,T 0 de 5
most important, inasmuch as it hc)l.ds the initiative, a: , (;v
must be enacted before it can be mterpr.eted and en omte f
the executive is the most strikingly pl'(ilnl_]'lent, on:’Lcciziun i?h
the unity in the office and the higher d‘1g111ty assoc.,late d““lran-
it: while, in America, the judiciary enjoys the unique a T‘ ;
tage of a life-tenure, and exerc%ses the tra]r{s:'zendden;‘g;o;e;aze
declaring legislative a.nd] executive acts null and v
the};[‘ize ;:Ei:f:;;ut;{lsmzc;re apparent than real. .In‘Eng]a:nd,
the Lord Clhancellor has primarily judicial auth?l'lty in .e%m‘ty f,
, presides in the Chamber of Peer.s, and is a mem e1.o
i Pmm ing in and going out with the party to which
the cabinet, CO;I}THDBritiEh ministry is brought to office by a
be .bel.OIlgS' ?[—Iouse of Commons, and I8 dismissed from
masoriiy At U e vote in that house; it has been character-
i by & a(‘%VEI :ive committee of the Commons. Every
B ehem}abinet gits in Parliament, and the most im-
i Ofgiiii; debated every session is that proposed by

- enale: The Crown, too,is a part of Parliament,

mment. : " : Sy e
£ gDVemmb lute veto on all legislation : this power of royal
188 an absolule ; : ) nne, and
g been exercised since the time of Queen Anne,
e - inistr i
veto has not he Queen rules by a responsible ministry that is
s the Wt

inasmuch & he House of Commons, whatever measure passes
the

= fm;)rdm:; the royal assent. The House of Lords is, in
that body has

Thr ; ir lordships, out
i 1 body. Three of thel h A
: - legislative
appearance, & leg Y

{ about six-hundred and fifty peel's,'CO nstitute a
by ;1 e 101'&5 spiritual (bishops and archbishops) have
quorum. 1

] y vir f their OﬁleB, and orm
1 H }10118(3 b 1Y tU.e 0
geats in the up])el f

h ot conservative element in English politics. Tm-
about the mo
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resist the il of the

deople - ; _
ore than once, the PEOPle; but it cannot do so permanently.

Crown, on the advice of hig minister, has
°r with enougly newly-created peers
°¢ of power, If tpe Lords reject a bill
ons,' and Parliament Is dissolved, and a
. ng;f; Il_Sef:ected on the issue of the rejected
] _Cted House of Commons passes

> 38 10 longer constitutional for
© Passage of th act. DBut to the
to the lower orders, we are
1€ organization of the House
esolute assertion of English
or the itnportan:']‘ 1-‘0 t%]e barons of England
V¢ made T, glang Mitations of royal prerogad-
m &I'I'Stoera,tical . e SuilEpe Jpd 2 o
ay be attribygeg nfluen e atter the War of the Roses

= Subﬂer L/
g arliament during the
or mon&l'chy_ ament during

la '

818 Chartg, £, t}
f, ang for g 4
ghont the Centurieg,

EECTURE VILL

THE POLITICO-ECONOMICAL FORCE IN
CONSTITUTIONAL DEVELOPMENT.

HERE are in the United States two opposed schools of
T constitutional interpretation. Some of the Jeffersonian
Democrats have gone to the extreme point of denying any
proper national character to our Federa% gc?vernment and
exalting the individual State above the Union in ev.ery case of
conflict. State sovereignty, nullification and secession are the
logical outcome from such theories. The Ha.mllton]a? Fedenr-
alists, on the other hand, assert the. cOlﬂlll'ete soverelgnty _Of
the national government, nrge a liberal 1115‘?(33,(1 of a strict
construction of the organic law, and favor national banks and
a protective tarifl. The several States are regarded by them

as in a condition of permanent subordination to the authority
b

of the United States. .
Tt is a trite remark that the capital difference between the

British Constitution and the Congtitution of the Ujlited
States is, that the one is traditio.nal and the Ojthel: wn;;ten_
There is an element of truth in this, as the CO]]Stltjltl(.)ll 0 t.he
United States is a certain literary document, beginning with
ith the fifteenth amendment. But,

ing w
the preamble and ending i ;
in a historical and sociological sense, the American Constitu-

= il

i he writt
g more and something less than the written
it iS & 1)18.11 Of government
d even now in a process

tion is somethin
instrument already referred to'.
distinetly the produet of evolution, an

of change.
Many forces ha

ve heen instrumental in working ount such
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development, as, for example, foreign war and intern? ::;giz:
the decay of aristocratic sentiment, and the growth o vl
trialism, Tt i impossible to overestimate the influence o -
cal foree in the evolution of political consltl'

orce that acts op g]) men and in every cOndltll)OEtl
vironment, in & manpep not urgent merely, bu

Politico-econom;
tions. Tt g, f
of politica] ey
imperative,

in time of Peace, actually met the demands of war and fﬂrﬂed
the countyy through the Revolution successfully, This m&)i
to any excellence in the Articles themt
» Stll, while they stooq the strain of war, they could ﬂ}fe
les of peace, Thg first step towards t ]
en in obedience to 4 call of economl

ade languigheq under diverse fise the
& scheduleg of Customs-taxes. The call to {
“Onvention o4 Annapolig was specifically for the Purpf;set;e
taking into Consideratioy, the state of trade. And in N
Phil&delphia comrentiou, howeyer hotly other points We-le
Controyept,, , all agreed ip the wisdom of g policy which gavd
jso the Federy) authority the power to regulate foreign ;3{,11

Tnterstate ¢om eree; ang to lay ang collect customs, duties;
IMpogty and €Xcigeg,

The €CONoMmie doctring of Protective taxation has beel

. _ 4 in
tacked 4 uneonstltutiona . Oertainly there is no word 1
the orgap;, law which Seemg ¢

. . 3 he i

o justify legislation in tl ok

i e clag againgt anothey; of ma.nufacturelﬁ;ta s

Sl8lce, ag again ta-griculturists. All revenue raised by
ation myg i

6 be Pplie «y ovide for the
ay th d provi
Commgy, defenge , Pay the debts, and p

a3
. tes
(Apg Z,88 7€ generg) welfare of the United Sta

ipg 19
8iven i 3, © Oubt ® Power ¢ lay and collect dﬂﬂe-ly;
g fm_tle o8t generg) dunrestricted language. Clea?

& taiy Arumeny that ¢

t
G eal
Tamerg of the Constitution m
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ion known to
ms-taxation
in duties all systems i CUEtc(’l ations of the world
to include in f the most enlightene n1 e
1 icy o the
fap aeel pOhByVthile Hamilton, to W}lor?_ t, the leaders of the
ithet G a pl.onounced Federalist, years, including
redited, was 4 ) any 3 )
to be cr ed.lte. ) sublican party for -'ﬂf-;t1 }l-otectionisfs- The
Democratic-Rey kson, were avowed P suiodly sustained
S Jach U,nited States has repes
't of the . islation.
reme Court o tsative lepisls . g
Sup tutionality of pr ote(,tfv ljou’t a national hank ; no
the constitu itution says nothing a thority to Congress to
Taeilonstitubion &2 -ant any autlorit in response
Vi istinct terms gv . Congress, in
does it in distinc ther corporation. But ,terfd PRI S
create a bank or o o ﬁecessity’ has chax + years has provided
to the call of eeonogn' ks, and in these Jater y
: tes hanks,
two United Sta

: iations.
" king associa
ational ban oful
dreds of n where to be us
. w for hun and else
by general la and

. e ebts
been found in Eng ooy money; pay dubis,
Banks have bee e B S
i 5 aphing &
fiscal agents, en

tments

) ’ f such enac

The constitutlonaht}; Giilineh w5, Marg:
axes. ; c

and collect t;”;e; the Supreme Court in

Was sustaine

ithout war-
land, 4 Wheaton, 316. uisiana was Gondem]-leie{i; ;‘;vored such
The purchase of PO Mr. Jefferson hl.m bo. Tin: SRHIEE
rant in the Constitution. t as would Va'hd% ts opposed the
constitutional amendmen England Fed'.ara-]li of new States
Proceedings. ']ljhe fN;?ng lest the adnillms}iational councils.
President’s policy, 9 ascendency in ¢ eucrh to see that the
Jrowlt itemens thors an and Pa’,triot eI'IU 1?1111301-{;311(33. The
Hamilton was Stfftesm as a matter of Vltg,t 's distress might
purchase of Louisiana Wrded by BOHﬂP&ltenimproved. The
favorable moment aﬁ; allowed t0 Pa-s; tEe purchase on the
never have l'et'ﬂrne(% sted the legality © Federal government
Supreme Court 1;35;Z]{ing power of the
unrestricted treaty-

J 5"}2)'
Deters
(L7 Co. vs. Canter, 1 Peters,
nsurance Co. vs.

[el0) : if
: hether rogress, i
t point is that, W egsary to 00X PTOB
Our presen ¢ Touisiana was nec
isition o
the acquisition

nstitutional or not,
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not to ouy continued

€Conomic foreeg that e In an fivesistible way.
In 1789 the Uniteq §

lender column of States
. to
Situate( on the eoagt, Later discoveries attracted settlers
the righ 8011 of the Mis

: e
sissippi valley. Agricultural produc
could not 1, er the mountaing

, ; is because of
€Xlstence ag g nation, and this becaus
asserted themgely

tates wag only g g

€ carted ov

to the seaports. A
highwa,y to the 0Cean g needed. The Mississippi RiveI:
System offereq such gp outlet to ¢ sea. But a foreigner
helg the mouth

of the rivep, T

ger of g blockade
0 the Purchage of Louis

Slana wag
the high g order, T, such
fution 9 '

a ns-
0 the burden of custor »
g ™
D time of war was add
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rule to vote i:or President. In our early history the right of
suffrage was limited by religious, educational allnd property
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sovereignty. ;'[‘hﬂlf him the lfu]l Pc'm-'er of chs‘tinct politica.]
rec@gnizec{ o e Uillness of Pohthﬂ% sovereignty is best
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THE FEDERAL JUDICIARY.

y in the United
itutional

THE judiciary has a wider range of powe

States than anywhere else. It1s placed by const
Provision beyond the reach of ]egis]a,tive or executive inter-
ference. The tenure of the Federal judge is for life. Judges
can be removed only by impeachment. Their compensation
cannot be reduced during their term of office. The J udicial
Power of the United States shall be vested in one Supreme
Sourt, a'-“d in such inferior courts a8 the 00'11‘51'?55 ma‘y f?;a
ime to time ordain and establish” (7.5 Constituiron A?. 5-I_ -
S D). The Supreme Court s thus created bY the OODSt'ltlltIOn,
nd cannot he abolished by Congress; put it 18 organized DY
Cc.mgress: which means that the number of justices i.s deter-
ined by that body. The aumber of justices has varied frt?m
t,lme to time. It is mow nine. The salary of the chief
Justice is ten thousand five hundred dollars ; the sal
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i fey ’ 011% arriving at the age of seventy, . i
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Promotion from associate justiceship.
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different from that provided by the constitution itself (Z7%e
Constiiutional Convention by Judge Jameson).

There are fifteen amendments to the Constitution of the
United States. The first eight constitute the Bill of Rights,
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patriots, like Patrick Henry and Luther Martin, were oppo-
nents of the Constitution. Its stoutest champions were
Hamilton, Madison and Jay, whose newspaper articles, now
known as The Federalist, have a deserved reputation for
political wisdom and practical patriotism. It was objected
that there was no Bill of Rights; and accordingly the first
eight amendments were immediately adopted. There was and
could be no opposition to the enactment of these gnaranties of
the citizen against governmental and legal oppression. Little
attention was paid to the matter, however, and no one seemed
to care in the absence of tyranny what provision had been
made againstit. While the most general langnage is employed,
it remains doubtful whether the limitations securing the
liberties of the citizen are addressed to the Federal authority,
to the State authority, or to both the Federal and the State.
The early case of Barron vs. Baltimore, T Peters, 243,
annonnced the doctrine that the prohibitions contained in the
Bill of Rights were addressed to the national government
only. The fourteenth amendment, in its first section, which
has been justly called a new Bill of Rights, may be regarded
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